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INTRODUCTION 


Additional information concerning procedures for appropriating water is 
available in SWRCB's publications entitled, "How to File an 
Application/Registration to Appropriate Water in California" and "A Guide 
to California Water Right Appropriations". These free publications may be 
picked up from the State Water Resources Control Board, Division of Water 
Rights, 901 P Street, Third Floor, Sacramento, California 95814. If you 
wish to write for either one or both of these publications, address your 
request to the Division of Water Rights, Post Office Box 2000, Sacramento, 
CA 95812-2000 or telephone (916) 657-2170 and request they be mailed to 


you. 


The California Code of Regulations, Title 23. Waters, contains the 
regulations for the administration of water rights and water quality 
activities of the State Water Resources Control Board. A complete copy of 
these regulations may be obtained at the current cost of $15.90 from the 
California Department of General Services, Publications sectiou, Post 
Office Box 1015, North Highlands, CA 95660. A renewal service, which 
provides new and amended regulations also, may be obtained from the 
California Department of General Services at the current cost of 


$20.00 per year. 


Booklets containing excerpts from the California Code of Regulations and 
the California Water Code pertaining to water rights may be obtained free 
of charge from the Divisior of Water Rights as described in the first 
paragraph. These booklets, however, contain information only as of the date 
the booklets were published. 


GENERAL INFORMATION PERTAINING TO WATER RIGHTS 


The following general information pertaining to water rights is offered for 
the guidance and assistance of those who may be interested. While believed 
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to be correct, the information is by no means complete. For additional 
information, see the California Water Code and case law. 


Those to whom this general information is of particular importance or who 
propose to apply it to specific cases should seek the advice of an attorney 
or engineer, depending on the kind of information needed. 


APPROPRIATIVE RIGHTS INITIATED PRIOR TO DECEMBER 19, 1914 


Prior to 1872, appropriative water rights could be acquired by simply 
taking and beneficially using water. The priority of the right was the 
first substantial act leading toward putting the water to beneficial usc 
provided the appropriation was completed with reasonable diligence; 
otherwise, priority did not attach until beneficial use of the water 
commenced. 


In 1872, sections 1410 through 1422 of the California Civil Code were 
enacted. These sections established a permissive procedure for perfecting 
an appropriation of water. Provisions were made for establishing a priority 
of right by posting a notice of appropriation at the proposed point of 
diversion and recording a copy of the notice with the respective County 
Recorder. If these procedures were not followed, the pre-1914 appropriative 
right did not attach until w-' +t was beneficially used. 


Once acquired, an appropriative right can be maintained only by continuous 
beneficial use of water. Regardless of the amount claimed in the original 
notice of appropriation or at the time diversion and use first began, the 
amount which now can be rightfully claimed under an appropriative right 
initiated prior to December 19, 1914 therefore has, in general, become 

fixed by actual beneficial use as to both amount and season of diversion. 
The conditions under which an appropriative right may be forfeited in whole 
or in part are set forth under the heading "Loss of Appropriate Rights". 


Successful assertion of an appropriative right which was initiated prior to 
December 19, 1914, where the validity of the right is disputed, requires 
evidence of both the orginal appropriation and the subsequent maintenance 
of the right by continuous and diligent application of water to beneficial 
use (see California Water Code section 1202(b)). Frequently such evidence 
consists of oral testimony of persons who have actual knowledge of the 
relevant facts. As the years pass, such testimony, dependent upon the 
vecollection of individuals, may become difficult or impossible to secure. 
At least a partial remedy for this situation may be found in the procedure 
for perpetuation of testimony set forth in section 2017 of the California 
Code of Civil Procedure. 


A record oi water use under "pre-1914 Appropriative Rights" should be 
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established by filing a Statement of Water Diversion and Use with the 
SWRCB. 


APPROPRIATIVE RIGHTS INITIATED SUBSEQUENT TO DECEMBER 19, 1914 


The two methods of appropriation existing prior to December 19, 1914, the 
effective date of the California Water Commission Act, no longer are 
available for appropriating water from surface streams, other surface 

bodies of water, or from subterranean streams flowing in known and definite 
channels. An appropriation of such water now requires compliance with the 
provisions of Division 2, Part 2 of the California Water Code. 


The steps which now must be taken in order to initiate and acquire an 
appropriative water right are described under the heading "General 
Information Pertaining to Applications for Permits to Appropriate 
Unappropriated Water". 


LOSS OF APPROPRIATIVE RIGHTS 


By Abandonment - To constitute abandonment of an appropriative right, there 
must be concurrence of act and intent, the relinquishment of possession, 

and the intent not to resume it for a beneficial use, so that abandonment 

is always voluntary, and a question of fact (1 Wiel, 3d ed., 604, 605). 


By Nonuse - Nonuse is distinguished from abandonment. Nonuse means failure 
to put water to beneficial use for a period of years. The courts have held 
that pre-1914 rights can be lost as the result of five years’ nonuse (Smith 


v. Hawkins 42 P. 454). 


California Water Code section 1241 provides for loss of appropriative 
rights after five years’ nonuse. This section applies only to an 
appropriative right acquired after December 19, 1914. 


RIPARIAN RIGHTS 


No California statute defines riparian rights, but a modification of the 
common law doctrine of riparian rights has been established in this State 
by decisions of the courts and confirmed by the provisions of section 3, 
Article XIV of the California Constitution (see California Water Code 
sections 100, 101). Lands within the watershed of a natural watercourse, 
which are traversed thereby or border thereon, with the exceptions and 
limitations hereinafter, indicated, may be riparian. Each owner thereof may 
have a right, which is correlative with the right of each other riparian 
owner to share in the reasonable beneficial use of the natural flow of 
water, which passes his land. No permit is required for such use. The State 
Water Resources Control Board’s (SWRCB) policy is to consider natural flow 
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as not including return flows derived from use of ground water, water 
seasonally stored and later released, or water diverted from ancther 
watershed. In administering the California Water Code, the SWRCB is 
governed by the following considerations relative to the doctrine of 


riparian rights as applied to this State: 


1. The riparian right exists by reason of ownership of land abutting upon 
a stream or body of water and affords no basis of right to use water 
upon nonriparian land. (Rancho Santa Margarita v. Vail, 11 Cal. 2d 
501, 81 P. 2d 533) 

2. In order to divert water under claim of riparian right, the diverter 
must use the water on nparian land but need not own the land at the 
point of diversion. That is, such diverter may divert at a point 
upstream from his land so long as permission is granted to use that 
point of diversion, and intervening land owners between the point of 

- diversion and the place of use are not adversely affected by such 
practices. (Turner v. James Canal Co., 155 Cal. 82, 99 P. 520 (1909)) 

3. A parcel of land loses its riparian right when severed from land 
bordering the stream by conveyance unless the right is reserved for 
the severed parcel. The riparian right also may be destroyed when 
purportedly transferred apart from the land by grant, contract, or 
condemnation. Once lost, it cannot be restored. 

4. As between riparian owners, priority of use establishes no priority of 
right; i.e., one cannot claim superior right merely because water was 
used first. (Pabst v. Finmand, 190 Cal. 124, 211 P. 11 (1922)) 

5. The riparian right is neither created by use nor lost by nonuse. 

6. If there is insufficient water for the reasonable beneficial 
requirements of all riparian owners, they must share the available 
supply. Apportionment is governed by various factors, including each 
owner's reasonable requirements and uses. In the absence of mutual 
agreement, recourse to judicial determination may be necessary. 

7. As between riparian owners, one of them may take the whole supply if 
necessary for strictly domestic use; that is, for so-called "natural 
uses ... arising out of the necessities of life on the riparian land, 
such as household use, drinking, watering domestic animals." (1 Wiel, 
3d ed., Water Rights in the Western States, page 795; Deetz v. Carter, 
232 Cal. App. 2d 851; but see Prather v. Hoberg, 24 Cal. 2d 549, 150 
P. 2d 405, re an equitable apportionment where the use is 
commercialized as for resort purposes and therefore is not strictly 
domestic.) 

8. The riparian owner is subject to the doctrine of reasonable use, which 
limits all rights to the use of water to, that quantity reasonably 
required for beneficial use and prohibits waste or u’ireasonable use or 
unreasonable methods of use or diversion. (Sec. 3, Art. XIV, Const. of 
Cal.; Peabody v. City of Vallejo, 2 Cal. 2d 351, 40 Pac. 2d 486; 
Tulare Irr. Dist. et al v. Lindsay Strathmore Irr. Dist., 3 Cal. 2d 
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489, 45 Pac. 2d 972; Rancho Santa Marqzrita v. Vail, 11 Cal. 2d 501, 
81 P. 2d 533) 

9. A riparian right may be impaired or lost through prescription. Refer 
to the following section, "PRESCRIPTION". 

10. The riparian right attaching to a particular parcel of land is subjec* 
to appropriative rights established by diversion upon vacant public 
domain before the first valid steps were taken to acquire said parcel 
of land from the United States, whether diversion was made at points 


upstream or downstream. 

11. The riparian right cannot be transferred for use upon another parcel 
of land. 

12. The riparian right does not apply to foreign water; i.e., water 
originating in a different watershed cannot be used under claim of 
riparian right. (E. Clemens Horst Co. v. New Blue Point Mining Co., 
177 Cal. 631, 171 P. 417; Crane v. Stevinson, 5 Cal. 2d 387, 54 P. 2d 
1100; Rancho Santa Margarita v. Vail, 11 Cal. 2d 501, 81 P. 2d 533) 

13. Water cannot be stored and withheld for a deferred use (other than 
regulatory storage) under claim of riparian right. (Seneca Consol. 

Gold Mines Co. v. Great Western Power Co., 209 cal. 206, 287 pac. 93; 
Colorado Power Co. v. Pac. Gas and Electric Co., 218 cal. 559, 24 p. 
2d 495; Moore v. CaliforniaOregon Power Co., 22 cal. 2d 725, 140 p. 2d 


798) 


A record of water use under riparian claim should be established by filing 
a Statement of Water Diversion and Use with the SWRCB. 


PRESCRIPTION 


A right secured by appropriation does not depend upon use for any given 
length of time. It is complete immediately upon full beneficial use being 
made of water pursuant to a permit. The right, however, is subordinate and 
subject to all prior vested rights, whether appropriative or riparian. This 
limitation may be removed under certain circumstances by continuous use 
adverse to prior rights for five years and failure of the owners of the 

prior rights to file legal action to protect themselves during that time. 
Their cause of action then becomes barred by the statute of limitations. 
The right of the subsequent appropriator thereafter no longer is subject to 
the prior vested rights. This result is called a prescriptive right to the 

use of water. 


In order for an appropriative or riparian claim to ripen into a 
prescriptive right as against the owner of a riparian or a prior 
appropriative right, the use must be continuous and uninterrupted for a 
period of five years. During all of such time, the use must be open and 
notorious, exclusive, under claim of right, hostile and adverse to the 
title of the prior owner, and an invasion of the prior owner’s right. The 
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prior right owner must have had an opportunity to prevent the adverse use 
by legal action, and such taxes as are assessed must be paid. Absence of 
any of these conditions is fatal to the acquisition of a prescriptive water 


right. 


Water users ordinarily have no concern with the use of water by others 
after it has passed their land or point of diversion. The upstream users 

thus have no legal nght to prevent downstream use. A well-established rule 
is that a prescriptive water right ordinarily cannot be acquired against an 


upstream user. 


A right cannot be acquired by prescription to use a greater quantity of 
water than reasonably is necessary for the beneficial purpose served, 
regardless of the amount actually used, in accordance with the 
constitutional amendment of 1928 (art. XIV, sec. 3). 


Since enactment of the California Water Commission Act on December 19, 
1914, a right to appropriate or use water (other than as a riparian or 
overlying owner, or appropriator of percolating ground water, or stockponds 
that comply with article 2.5, commencing with section 1226 of chapter 1 of 
part 2 of division 2 of the California Water Code), cannot have been 
secured without first obtaining a permit from the State (see California 
Water Code section 1225 and Crane v. Stevinson, 5 cal. 2d 387, 54 p. 2d 
1100). Although one who now uses water without a permit for a sufficient 
period of time may, under certain circumstances foreclose objection by 
those who have been adversely affected, such user thereby does not acquire 
a right to prevent diversions by others which deplete the supply of water 
available. California courts have not been called upon to determine this 
precise question. In view of the uncertainty in this respect and because a 
prescriptive right can be finally determined only by a court of competent 
jurisdiction, the policy of the SWRCB is to disregard a claim to water 
subject to the permit procedure which is based only upon use initiated 
subsequent to 1914 unless such use is supported by a permit. 


In PecDle v. Shirokow (1980) 26 cal. 3d 301, the California Supreme Court 
addressed the question cf whether a person who does not hold a water right 
permit or license may establish a prescriptive water right to divert and 

use water. The Court held that the water appropriation procedure 
established by statute constitutes the exclusive method of acquiring a 

right to appropriate or use water, which is subject to appropriation. Since 
Shirokow was using water and held no permit or license authorizing an 
appropriation of water, the Court concluded that such use of water was 
improper. In addition, the Court held that the State's governmental 

interest in regulating the use of public water is a public right, which 

cannot be lost through prescription. 























VESTED APPROPRIATIVE AND RIPARIAN RIGHTS NOT AFFECTED BY FILING AN 
APPLICATION 


An existing valid riparian or appropriative right will be neither 
strengthened nor impaired by a permit to appropriate water issued to the 
owner of such right (see Barr v. Branstetter, 42 cal. app. 725, 184 p. 
409). An application to appropriate water may be filed by such owner, 
hov'ever, in the following instances: (1) to initiate a nght to additional 
ui’ .2c water where water is available for further appropriation in excess 
of that covered by the existing right; and (2) to establish a new right to 
water already in use by applicant where the validity of the existing right 
has not been adjudicated or is in doubt. In either event, the priority of 
the right acquired by beneficial use under the permit will be the date of 
filing the application--the priority will not relate back to the time of 

the first use under a former claim. 


The California Code of Regulations, title 23~ section 731, requites an 
applicant for a permit to list all claims to existing rights for the use of 
all or part of the water sought by the application. A permit, if issued, 
will limit the water to be appropriated so that existing rights, combined 
with the permit will not yield a right to use an unreasonable quantity of 
water. Subsections (c), (d), and (e) of section 731 contain penalties for 
anyone who transfers an existing right before, or does not claim an 
existing right until, a permit or license is issued. This provision is in 
recognition of the fact that a permit should be issued only for 
unappropriated water, and that water which is being used pursuant to an 
existing right is not unappropriated, whether the right is being exercised 
by the applicant or by another person. 


DISPUTES OVER 1 HE USE OF WATER 


The right to use water is a property right and may be protected against 
infringement in the same manner as any other property right; i.e., by 
appropriate court action. The SWRCB does not have the authority to 
determine the validity of vested rights other than appropriative rights 
initiated December 19, 1914 or later. The SWRCB, however, may assist the 
courts in such determination as described in the following paragraphs 
entitled, "Determination of Existing Rights". The SWRCB will investigate 
and take appropriate action on a written complaint received alleging (1) a 
violation of the conditions of a permit or license issued by the SWRCB, (2) 
waste or unreasonable use of water, (3) illegal diversion or use, or (4) 
unreasonable effects on public trust or public interest uses of the water. 
(See title 23, chapter 3, subchapter 2, articles 18 and 22 of the 

California Code of Regulations; California Water Code section 275 et. seq.; 


and California Water Code section 1050 et. seq.) 
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When a complaint of an illegal diversion or use is filed, the SWRCB will 
take action under section 1052 of the California Water Code. Subsection (a) 
provides that "The diversion or use of water subject to this division other 
than as authorized in this division is a trespass." Subsection (d) 

provides, in part, that "Any person or entity committing a trespass as 
defined in this section may be liable for a sum not to exceed five hundred 
dollars ($500) for each day in which the trespass occurs. The Attomey 
General, upon request of the SWRCB, shall petition the superior court to 
impose, assess, and recover any sums pursuant to this subdivision. "SWRCB 
policy is to initiate court action only in a clear instance of unlawful use 

of water. Where there is a bona fide dispute as to the facts, or where 
circumstances indicate an adjudication is required, action by the SWRCB 
under section 1052 generally is not considered appropriate. 


PUBLIC TRUST 


With its roots in Roman law, the doctrine of public trust holds that 
certain resources are the property of all. In its modern form, the public 
trust doctrine holds that a state, as sovereign, takes title to tidelands 

and the beds of nontidal navigable waters at the time the state is admitted 
to the Union. Holding these lands and the waters above them in trust, the 
state's duty is to exercise continued sup«rvision over the trust for the 
benefit of the people. Entities acquiring rights, for example in navigable 
streams, lakes, marshlands and tidelands, generally hold those rights 
subject to the trust and can assert no vested right in a manner harmful to 
the public trust. In other words, rights acquired in public trust resources 
cannot be placed entirely beyond the direction and control of the state. 


The scope of the public trusi doctrine continues to evolve as popular 
perceptions of the values and uses of waterways change. The public trust 
was traditionally defined to protect navigation, commerce, and fisheries; 
but recently it has been held to include the right to fish, hunt, bathe, 
swim, boat, recreate, navigate, and use the bottom of navigable waters for 


anchoring, standing, or other purposes. 


In this century, the California courts have interpreted the legal term 
"navigable" very broadly to include recreational rafting and kayaking which 
can take place in very shallow water. Within the last decade, the 

California Supreme Court has recognized that uses of public trust resources 
include the preservation of the land, especially tideland, in its natural 

state to serve as ecological units for scientific study, as open space, and 

as habitat for birds and aquatic life. In administering the public trust, 

the courts have allowed the state to favor one use over another. 


In its presently-developed form, the public trust doctrine requires the 
courts and the SWRCB to perform a balancing test to weigh the potential 
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value to society against the impact on trust resources of a proposed or 
existing diversion. The action which will feasibly protect public trust 
values must be implemented. 


On February 17, 1983, the California Supreme Court filed its decision in 
National Audubon Society v. Superior Court of Alpine County, 33 Cal. 3d 
419, 189 Cal. Rptr. 346 (1983). The Court merged the public trust doctrine 
with the California water rights system. The Court also held that all uses 
of water, including public trust uses, must conform to the standard of 
reasonable use. The Court further held that the SWRCB has a duty to 
consider public trust values before it approves water right applications. 
Finally, the Court held that the SWRCB has a continuing duty to supervise 
the taking and use of appropriated water. 


DETERMINATION OF EXISTING RIGHTS 


Court Reference. When a suit is brought by private parties in any court of 
competent jurisdiction in this State for determination of water rights, 
sections 2000 and 2001 of the California Water Code provide that the case, 
at the discretion of the court, may be referred to the SWRCB, as referee, 
for investigation. All rights of whatever character may be included under 
this procedure. 

Statutorv Adjudication. section 2525 of the California Water Code provides 
for the initiation of proceedings for the determination of all rights to 

the water of any stream, lake, or other body of water except percolating 
underground water. A petition signed by one or more claimants of the right 
to the use of water from the source involved must be filed with the SWRCB. 
The procedures outlined in sections 2500 through 2900 of the California 
Water Code must be followed. 





If a determination is undertaken under either the court reference or 
statutory procedure, the SWRCB thoroughly investigates the stream system 
and water rights involved. In general, such investigation will include 
measurements of the water supply and of all diversions from the stream 
system, a survey of all diversion systems and areas irrigated therefrom, 

and a determination of the duty of water for irrigation and other uses. 


After due notice to all parties, the SWRCB prepares findings which are 
submitted to the court. The court itself hears those who may be 
dissatisfied with these findings and enters a decree establishing the 
various rights involved. 

The court also sets forth the relative priority, amount, purpose of use, 


season of diversion, point of diversion, and place of use of each right. 
Appeals from such decree may be taken in the same manner and with the same 
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effect as in other civil cases. 


By virtue of the above procedures, the SWRCB may supplement with effective 
and expeditious methods the work of the courts in determining water rights. 
These procedures lead to a complete and final determination of all the 

water rights involved, and, should necessity arise, a watermaster may be 
appointed to administer the stream and insure distribution of the water as 
decreed. 


A copy of the SWRCB's publication, “Regulations and Information Pertaining 
to Determination of Rights to the Use of Water in Califomia" may be 


obtained on request. 
APPROPRIATION OF UNDERGROUND WATER 


The jurisdiction of the SWRCB to issue permits and licenses for 
appropriation of underground water is limited by section 1200 of the 
California Water Code to “subterranean streams flowing through known and 
definite channels". 


If use of underground water on nonoverlying land is proposed and the source 
of the water is a subterranean stream flowing in a known and definite 
channel, an application pursuant to the California Water Code is required. 

A Statement of Waier Diversion and Use should be filed for use of water 
from a subterranean stream on overlying land (see Statements of Water 
Diversion and Use section of this document). 


Underground water not flowing in a subterranean stream, such as water 
percolating through a ground water basin, is not subject to the SWRCB's 
jurisdiction. Applications to appropriate such water, regardless of use, 
should not be submitted. Owners of lands overlying a ground water basin or 
other common source of supply have the first right to withdraw water for 
reasonable beneficial use on their overiying lands, and the right of each 
owner is equal and correlative to the right of all other owners similariy 
situated. In case of insufficient water to supply fully the requirements of 
all, the available supply must be equitably apportioned. In these respects, 
overlying rights are closely similar to riparian rights pertaining to 
surface bodies of water. 


Subject to future requirements on overlying lands, surplus water whicti may 
be withdrawn without creating an overdraft on the ground water supply may 
be appropriated for use on nonoverlying lands. Such appropriation is 
accomplished simply by use--no permit is required. An application filed to 
appropriate underground water subsequently may be rejected if the water it 
seeks to appropriate is not flowing through a known and definite channel. 
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Division 2 of Part 5 of the California Water Code, commencing with section 

4999, requires every person who extracts ground water within the counties 

of Riverside, San Bernardino, Los Angeles, and Ventura in excess of 25 
acre-feet per annum (with certain exceptions) to file a notice with the 

SWRCB on forms provided by the SWRCB. Copies of the SWRCB's rules, together 
with further information concerning this requirement, may be obtained on 

request. 


Every person who intends to dig, bore, drill, deepen, or reperforate a 
water well must file a notice of intent with the Califomia Department of 
Water Resources. The notice must be filed on forms furnished by the 
Department and must contain information required by the Department. A 
report of completion also must be filed with the Department on forms 
furnished by the Department and containing information required by it 
(California Water Code sections 13750, 13751). These requirements also 
apply to any person who converts, for use as a water well, any oil or gas 
well originally constructed under the jurisdiction of the California 

t of Conservation pursuant to the provisions of Article 4, Chapter 
1, Division 3 of the California Public Resources Code. Further information 
or forms may be obtained from the California Department of Water Resources, 
Division of Planning, Post Office Box 942836, Sacramento, CA 942360001. 


SPRING WATER 


Courts have held that water in springs and standing pools which have no 
natural outlet belong to the owner of the land on which these sources are 
located (sec State v. Hansen, 189 Cal. App. 2d 604). Such water may be used 


without obtaining a permit. 


If a spring contributes to a flowing stream, either by surface or 

subterranean means, the doctrine of correlative rights applies between the 
owner of the spring and those riparian to the stream. The right of the 

owner of a spring likewise is correlative with the right of those using 

ground water which supplies the spring. A Statement of Water Diversion and 
Use should be filed for such use. 


NO ASSISTANCE RENDERED IN SECURING RIGHT OF ACCESS TO POINT OF 
DIVERSION OR RIGHT-OF-WAY 


The SWRCB wil! not assist in the matter of securing right of access to the 
stream or other source of supply, or in securing rights-of-way for ditches 

and conduit lines. In accepting an application or in issuing a permit, the 
SWRCB does not affirm that the applicant or permittee has right of access 
to the source of supply or necessary rights-of-way. The SWRCB will accept 
an application for filing before right of access has been secured. The 
SWRCB, however, may refuse to approve the application when the applicant 
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apparently will be unable to secure right of access (see Title 23 of the 
California Code of Regulations, sections 775, 776, and 777). 


PATENTS AND HOMESTEADS 


All patents granied or homesteads allowed by the U. S. Bureau of Land 
Management shall be subject to any vested and accrued water rights as may 
have been recognized and acknowledged by the local customs, lawa, and 
decisions of courts (30 USCA 278, 287). 


SUPERVISION OVER DAMS 


Division 3 of the California Water Code, commencing with section 6000 et 
seq., requires that construction or enlargement of any dam over a certain 
height and storage capacity shall not be commenced without written approval 
of the plans and specifications by the Califomia Department of Water 
Resources. The California Department of Water Resources ordinarily will 
require a statement that the SWRCB is satiafied as to the adequacy of the 


water right. 
Dams subject to supervision are aa follows: 


1, Dams which are 25 feet or more in height from downstream toe to spillway 
level provided they store more than 15 acrefeet of water. 


2. Dams which store 50 acre-ivet or more of water provided they are more 
than 6 feet in height from downstream tce to spillway crest. 


Further information concerning construction or enlargement of any dam may 
be obtained from the California Department of Water Resources, Division of 
Safety of Dama, Post Office Box 942836, Sacramento, CA 94236-0001, 


Further information concerning construction or enlargement of any dam may 
be obtained from the California Department of Water Resources, Division of 
Safety of Dama, Post Office Box 942836, Sacramento, CA 94236-0001, 


PROVISIONS OF FISH AND GAME CODE 


The owner of a dam is required to allow sufficient water to pass downstream 
at all times in order to keep fiah below in good condition (section $937, 
Article 2, Chapter 3, Part 1, Division 6 of the California Fish and Game 
Code). For purposes of Article 2, “dam" includes ali artificial 

obstructions. Further information relating to the requirements of the 
California Department of Fish and Game may be obtained from local game 
wardens or from the California Department of Fiah and Game, 1416 Ninth 


Street, Sacramento, CA 935814. 
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STATEMENTS OF WATER DIVERSIONS AND USE 


All diverters of surface water, with certain exceptions, are required to 

file a Statement of Water Diversion and Use with the SWRCB (see Division 2 
of Part 5.1 of the California Water Code), The requirement applies to water 
diverted under claim of riparian right and to appropr #{ions initiated 

prior to December 19, 1914, the effective date of tie Vaiomia Water 
Commission Act, Forms may be obtained from ()-: Division of Water Righta, 
Post Office Box 2000, Sacramento, CA 95812-2060 © x< purpose of filing 
Statements of Water Diversion and Use is to make a public record of all 
surface diversions not already on file with or knowa to the SWRCB. The 


following types of diversions are excluded from the requirement: 


1, From a spring which does not flow off the property on which it is 
located. 


2. Covered by an application, permit, a: license to appropriate water on 
file with the SWRCB. 


3, Included in a notice filed under the recordation of ground water 
extractions law (Division 2 of Part 5 of the California Water Code) in the 


counties of Riverside, San Bernardino, Los Angelea, and Ventura. 


4. Regulated by a watermaster appointed by the Califormia Department of 
Water Resources, 


5, Reported by the California Department of Water Resources in its 
hydrologic data bulletins. 


6, Included in the consumptive use data for the delta lowlanda publiahed by 
the California Department of Water Resources in its hydrologic data 
bulletina. 


7, Included in annual reports filed with a court or the SWRCB by a 


watermaster appointed by a court or pursuant te statute to administer a 
final judgement determining righta to water, which repona identify the 


persona who have diverted water and give the general place of use and the 
quantity of water which has been diverted from each source, 


8. For use in compliance with the provisions of Article 2.5 (commencing 
with section 1226) of Chapter 1 of Part 2 of Division 2 of the Califomia 


Water Code concerning stockpondas. 


A statement should be completed for diversiona during a calendar year and 
ahould be filed before July i of the following year. Supplemental 
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statements are required at three-year intervals thereafter. 
STOCKPOND RIGHTS 


The stockpond program was ‘sunset’ by the Legislature as of December 31, 
1997. 


Under certain conditions, the owners of stockponds having a capacity of not 
more than 10 acre-feet as of January 1, 1975 which were constructed prior 
to 1969 have a valid water right. Prior to January 1, 1975, a right for 
seasonal storage of water in a reservoir of any kind could be obtained only 
by appropriating the water through the application-permit-license 
procedure, and this is still the only w: to obtain a water right for 
stockponds constructed after January 1, 1969 or which are larger than 10 
acre-feet. Claims of rights for such stockponds and applications for this 
certification should be filed with the SWRCB. The priority of the right 
will be suoject to other stockpond water rights on which certificates have 
been issued by the SWRCB with an earlier priority, to appropriative water 
rights with an earlier priority, and to riparian rights. The priority of 

the right will be the date the claim is filed. Ponds which were the subject 
of water right litigation between private parties prior to January 1, 1974 
are excluded. 


Before a certificate of validity of the stockpond right is issued, the 
SWRCB will verify the location of the pond, its capacity, and that it is 
used primarily for stockwatering purposes. In some cases, a field 
investigation is necessary. The original certificate will be filed with the 
SWRCB and will be available for public inspection. A copy of the 
certificate will be mailed to the owner of the stockpond. So that the 
records may be reasonably current, a statement of continued existence of 
the pond and its use for stockwatering will be solicited from the owner as 
determined by the SWRCB (currently every 10 years). If the water has ceased 
to be used primarily for stockwatering, the SWRCB may revoke the 
certificate after notice and an opportunity for hearing. 


A reasonably accurate estimate of the capacity of a stockpond of 10 
acre-feet or less can be computed by use of the "onethird rule’ as follows: 


Stockpond capacity in acre-feet = 1/3 height of dam to spillway crest, in 
feet, multiplied by the surface area of pond when full, in acres. 


GENERAL INFORMATION PERTAINING TO APPLICATIONS FOR PERMITS TO 
APPROPRIATE UNAPPROPRIATED WATER 


The following information describes the statutory procedure for acquiring 
appropriative water rights. It is intended as a guide for persons who 
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propose to take water from a surface or underground source or who are 
uncertain as to the validity of their present taking. Those who are not 
already familiar with the procedure should carefully read this information. 


WHO SHOULD FILE AN APPLICATION 


Since December 19, 1914, the appropriation of water in surface streams and 
other surface bodies of water and in subterranean streams flowing through 
known and definite channels has been governed by the California Water 
Commission Act (Statutes 1913, Chapter 586) now contained in the provisions 
of the California Water Code. 


New legislation, effective January 1, 1989, modified the California Water 
Code to provide two methods of appropriating water through the California 
State Water Resources Control SWRCB. Provisions were added to the law for 
registering small domestic use appropriations, rather than applying for a 
water right permit under the existing process. 


Small domestic use includes normal domestic use, plus incidental 
stockwatering of domestic animals and incidental irrigation of one-half 
acre or less of lawn, garden, and pasture at any single establishment, not 
exceeding 4,500 gallons per day by direct diversion or 10 acre-feet per 
annum by storage, the latter including incidental aesthetic, recreational, 

or fish and wildlife enhancement purposes. Refer to the SWRCB's booklet, 
“How to File an Application/ Registration to Appropriate Water in 
California” for specific information on filing for a permit or for 

registering a small domestic use appropriation. 


Anyone who intends to divert water from surface waters or subterranean 
streams flowing in known and definite channels, either (1) directly to use 
on land which is not riparian to the source, (2) to storage in a reservoir 

for later use on either riparian or nonriperian land, or (3) for direct use 

of water which would not naturally be in the source, should apply with the 
SWRCB for a permit or small domestic use registration as the first step 
toward securing an appropriative water right. Persons diverting water under 
riparian or pre-1914 claims of right, with certain exceptions, are required 
to file a Statement of Water Diversion and Use with the SWRCB. 


WHO SHOULD NOT FILE AN APPLICATION 


Underground water is not subject to the permit procedure unless it is the 
underflow of a surface stream or otherwise is flowing in a subterranean 
stream with a known and definite channel. One who proposes to pump ground 
water (with the exceptions noted) should not file an application. Anyone 

who pumps ground water in the counties of Riverside, San Bernardino, Los 
Angeles, and Ventura, with certain exceptions is required to file a notice 
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with the SWRCB (see section 4999 of Division 2 of the California Water 
Code). 


A permit is not required for the proper exercise of a riparian right. 
Diverters of.surface water, with certain exceptions, are required to file a 
Statement of Water Diversion and Use with the SWRCB. 


PURPOSE OF FILING 


The purpose of filing an application for a permit is to secure a right to 
the use of unappropriated water; i.e. water that is available and is not 
already in use under prior and existing rights. The purpose of filing also 
is to establish a record of the right sought under the application so that 
its status in relation to other rights may be determined more readily. One 
who takes and uses water without possession of a valid right or first 
obtaining a permit does so at his own risk and is subject to possible court 
action to enjoin his use. 


An application should not be filed in order to adjust a dispute which has 
arisen over water. Permits issued by the SWRCB cannot serve to ratify or 


confirm existing rights claimed by the applicant. 
WHEN TO FILE 





An application should be filed well in advance of construction of diversion 
works. An application, however, should not be filed until a definite plan 

has been formulated for construction of a project for use of water within a 
reasonable time in the future. What is reasonable depends on the size of 

the project and the circumstances of each case. In every case, the 

applicant should be prepared to commence construction work within the time 
ordered by the SWRCB and thereafter to complete construction and use of 
water with diligence. For most privately-owned projects designed to serve 
the individual needs of the applicant, the SWRCB will require actual 
construction to commence within a few months after issuance of permit. The 
filing of an application cannot serve to reserve water for an indefinite 
future use. Requests for undue delay in final disposition of an application 
will be denied. | 


UNAPPROPRIATED WATER AND RESPONSIBILITIES OF PERMITTEES 


All applications are for permits to appropriate unappropriated water, and 
all permits are issued subject to vested rights. In order for the SWRCB to 
approve an application, unappropriated water must be available to supply 
the applicant. Water in many streams already has been fully appropriated 
during the dry seasons of the year. If there is doubt whether 
unappropriated water is available, the SWRCB's staff should be consulted 
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before an application is filed. 


The flow of water in most streams is variable and cannot be predicted with 
accuracy. Approval of an application and issuance of a permit thus does not 
guarantee that unappropriated water will be available at all times in the 

full amount specified in the permit. In some cases, there may be times 

during the authorized diversion season when no unappropriated water will be 
available. The holder of a permit should be prepared to accept 

responsibility for diverting only to the extent and at such times as will 

not 


Impair the prior rights of others, regardless of the amount or season named 
in the permit. The holder of the permit likewise must defend the right if 

it is attacked by others. A water right is a property right, and the owner 
has the same obligation to defend it against encroachment as in the case of 


any other kind of property. 
OUTLINE OF ESSENTIAL STEPS 


The California Water Code and the regulations adopted pursuant thereto 
prescribe a definite procedure for the initiation and consummation of 
rights to appropriate water by permit. The essential steps are as follows: 


Appropriation bv Permit: 


1. An application is filed with SWRCB on forms provided. If the application 
is not complete, failure to complete it within the time allowed by the 
SWRCB will result in cancellation. 


2. Notice of application is issued by the SWRCB and is posted or published 
by the applicant, depending on the size of the project. 


3. If protests are received which cannot otherwise be adjusted, a hearing 
or an investigation under a proceeding in lieu of hearing is held. At the 
discretion of the SWRCB, a hearing also may be held on an unprotested 
application. 


4. The application is reviewed and analyzed for possible environmental 
impacts as required by the California Environmental Quality Act of 1970. 


5. If an application is approved and permit fees paid, a permit is issued. 

A reasonable time is allowed within which to begin construction of the 
diversion works, complete the construction, and make full beneficial use of 
the water. These times may be extended upon request if there are good 
reasons for doing so. Failure to comply with the time requirements or 
other-permit terms will be investigated by the SWRCB, and findings against 
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the permittee may result in revocation of the permit. 


All permits are issued SUBJECT TO PRIOR RIGHTS, and the permittee is 
required to respect all prior rights when diverting under the permit. 


6. When construction and use of water are complete to the full extent 
contemplated, an inspection is made for possible issuance of a license. To 
the extent that beneficial use of the water has been made, as to both 
amount and season as specified in the terms and conditions of permit, a 
license may be issued. 


pnp trick: wert phe = yf peat 
the water and required reports are submitted. 


Statutes provide that, under certain conditions, a license may be lost 
through a five-year period of nonuse. 


Appropriation by Registration: 


1. Forms to file for appropriation of water by registration are provided by 
the SWRCB. 


2. The Environmental Services Supervisor for the California Department of 
Fish and Game region in which the diversion will be located (map, address, 
and telephone number are included on the form) is contacted to discuss the 
proposed project and to obtain answers to the questions contained on the 
Fish and Game Information form. 


3. Registration forms are filed with both the State Water Resources Control 
SWRCB and the regional citice of the California Department of Fish and 
Game. 


4. If the registration is complete, fees have been paid, and written 
approval has been received from both the SWRCB and the California 
Department of Fish and Game, construction of the project may begin and 
diversion of water made. 


5. If the forms are not complete, failure to complete them within the time 
allowed by the SWRCB will result in the return of ali materials and fees. 





ARATION OF APPLICATIONS 


The SWRCB nes a pamphlet entitled, "How to File an 
Application/Registration to Appropriate Water in Californians which will be 
of assistance in completing the blanks of an application form. When an 
application fails to comply with provisions of the California Water Code, 
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the application will not be accepted for filing. 

CHANGES IN OWNERSHIP 
The SWRCB must be able to communicate with a registrant, applicant, 
permittee, or licensee. Any changes in ownership or address therefore 
should be submitted promptly to the SWRCB. 
The SWRCB will not settle contests as to ownership but will accept any 
ownership claim, which is asserted unless the owner of record or an 
asserted successor objects. In case of contest the SWRCB's record will not 
be changed until the matter is settled by agreement or by a court decision. 


APPENDIX - TABLE OF EQUIVALENTS 
1 CUBIC FOOT PER SECOND (cfs) is a rate of flow passing any point equal to 
a volume of one cubic foot of water every second (sometimes referred to as 
second-foot) and is equivalent to: 
= 7.48 U.S. gallons per second (gps) 
= 448.8 U.S. gallons per minute (gpm) 
= 646,317 U.S. gallons per day (gpd) 
= 1.98 acre-feet per day 
= 40 standard (statute) miners’ inches 
= 28.32 liters per second 


1 ACRE-FOOT (af) is the amount (volume) of water which will cover one acre 
to a depth of one foot and is equivalent to: 


= 43,560 cubic feet 

= 325,851 U.S. gallons 

= 1,233.45 cubic meters 

1,000,000 U. S. GALLONS PER DAY is equivalent to: 
= 1.55 cubic feet per second 

= 43.81 liters per second 
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= 3.07 acre-feet per day 
= 3,786 cubic meters per day 


THEORETICAL HORSEPOWER is calculated by multiplying the vertical fall of 
water in feet by the rate of waterflow . cubic feet per second and 

dividing the product by 8.8. One horsepower is equivalent to: 

= 550 foot-pounds per second 


= 746 watts 














